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What do you want to know when researching 
a historical road or trail in Alaska?  

 When was the route constructed?
 Who constructed the route?
 Who owned the land at the time of 

construction?
 Was public money spent on the route?
 Who used the route?
 Who maintained the route?



Now that you have the historical background, 
you can move on to the tougher questions:

 Is there a ROW?  
If so, what type of ROW is it?

 Who “owns” the ROW?



Most ROW research involves private lands 
that have left federal ownership…

Land status and history of road 
construction are key elements in this 
research…



But how do we evaluate the ROW of a road 
constructed across federal lands that have 
never left federal ownership?

…as it turns out, you start with the same set of questions.



Basic land status and road construction 
history for this project discussion:

 Land withdrawn for a wildlife 
reserve in 1941

 Alaska Road Commission (ARC) built 
a highway across the reserve 1946-
1950

 In 1971, a federal agency issued an 
easement deed with restrictions to 
the State for the highway



Basic assumptions (at the beginning):

Although the land status and history of road 
construction for this route is well documented,

…there is much more to the story.

 ROW cannot attach to withdrawn or 
reserved public land

 Therefore, the existing ROW must 
have been established by the 1971 
easement deed



Sterling Highway MP 58-79
Basis of Right of Way

Lying mainly within the Kenai National Wildlife Refuge,
formerly the Kenai National Moose Range

Excerpt  from Kenai quadrangle (1944), imprinted  1959, Alaska Reconnaissance Topographic Series 
(USGS Historical Topographic Map Collection)



History of road construction:
Decades before the wildlife reserve was created in 

1941, a trail from Kenai Lake to Kenai existed, 
designated as ARC Route 55.

Excerpt from:
“Map of  Part of  
Alaska, 
showing 
connected 
system of  roads 
and trails 
constructed 
and proposed 
by the Alaska 
Road 
Commission”, 
1920

Source: Alaska State 
Archives, Series 1380, 
Alaska Road 
Commission maps 
and drawings



ARC Route 55

Excerpt from:
ARC Map of  Cook 
Inlet District, 1923
Updated July 1929

Source: UAF Rasmuson 
Library, Map No. 03985

Excerpt from:
Southwest District Map 
ARC Annual Report, 
1932



 1933:  Territorial Gov. John Troy submits funding 
request for $600,000 for “Kenai-Kenai Lake” route

 1936: AK Territorial congressional delegate 
Anthony Dimond describes the “Kenai Lake-Kenai-
Homer” route, saying “…This is one of the most 
important road projects in all of Alaska…A farmer 
away from a road on the Kenai Peninsula is so 
effectively isolated that the settlement of the 
country cannot proceed until the road is built.”

 1939:  ARC Annual Report includes “Kenai Lake-
Homer Road” in a list of project recommendations 
with a funding request of 
2.5 million dollars.

Planning for the 
“Kenai Lake to Homer” Road



 1940: Map from Biennial Report of the 
AK Territorial Highway Engineer shows the 
proposed route “to be constructed”.



Planning for the “Kenai Lake to 
Homer” Road

 August, 1940:  ARC submits 
their Six Year Plan for road 
construction to the Division of 
Territories and Island 
Possessions in Washington, 
D.C.



What happened next?
…World War II…

Routes of strategic military importance took 
precedence over most new road 

construction in Alaska:

Construction of the 
Kenai Lake to Homer Road will be deferred 

until the post-war years.

 Palmer-Richardson (Glenn Highway)
 Richardson Highway
 Alaska Highway

 Port of Whittier Access



Meanwhile…in Washington, D.C…
Executive Order (EO) 8979, signed by President 
Franklin D. Roosevelt on December 16, 1941 
establishes the Kenai National Moose Range

Excerpt from map atlas entitled “Alaska Federal  Land Withdrawals and Reservations, July 1958, 
U.S. Department of the Interior, Bureau of Land Management, from Alaska Resources Library and Information Services (ARLIS)



The Kenai National Moose Range is “withdrawn and reserved for 
the use of the Department of the Interior and the Alaska Game 
Commission as a refuge and breeding ground for moose…”

…Provided further, That the 
reservation for the national 
moose range shall not 
operate to prevent the 
construction and operation 
of  a highway to connect the 
area open to settlement with 
the Seward-Sunrise road by 
the most practicable route…



The Kenai Lake to  Homer Road is 
finally built…

 The route is ARC’s #1 post-war project
 Reconnaissance & route selection completed 

in 1945 by ARC Asst. Chief Engr. Hawley Sterling



 In January of 1946, ARC notifies USFWS Regional Director 
of proposed alignment; some modification in alignment 
appears to have occurred in response to FWS comments.

Excerpt  from Map of the Kenai Peninsula delivered to FWS Regional Director, Juneau, Alaska by Ike P. Taylor, Chief Engr. ARC
(source:  RG 22, FWS, E. 162, General Correspondence, 1890-1956, Box 75, NARA  Washington, D.C.)



The Kenai Lake to Homer Road is 
finally built…

Construction funding was provided in 1946, 
ARC completes construction to Kasilof by 1948

 ARC prepared mapping for Russian River to 
Homer Road in four segments covering 120 
miles of construction

 The Sterling Highway opened officially in 
September 1950



The Sterling Highway as constructed 
through the Kenai National Moose Range:

Excerpt from Kenai quadrangle (edition of 1950), Alaska Reconnaissance Topographic Series 
(USGS Historical Topographic Map Collection



And as reconstructed by ARC 1955-57:

Excerpt from Kenai quadrangle (1944), imprinted 1959, Alaska Reconnaissance Topographic Series 
(USGS Historical Topographic Map Collection



The Sterling Highway was included in the 
highway PLOs and the Omnibus QC Deed:

 PLO 601 (1949) was a withdrawal of the ROW 
corridor of named and unnamed roads. “Kenai Lake 
to Homer Road” is listed as a feeder road with a 200’ 
wide ROW.  

 PLO 757 (1951) amended PLO 601 by releasing the 
corridors of feeder and local roads from the 
withdrawal.  On the same day, SO 2665 established 
a 200’ wide easement for the Sterling Highway

 SO 2665 Amd 2 (1956) widened Sterling Highway 
ROW to 300 feet

 Omnibus QCD (1959) lists FAP Route 21, Sterling 
Highway, and FAS Route 480 (Old Sterling Highway) 
in the schedule of routes conveyed.



Fast forward to November, 1970:

 A USFWS representative asks Department of 
Highways (DOH) for copies of ROW permits for the 
Old and New Sterling Highways, Funny River Road, 
and material sites in the Kenai National Moose 
Range.

 DOH had only BLM ROW grants for the material sites, 
issued after 1964 earthquake.

 In 1971, DOH applied for ROW easements for the 
Sterling Highway and Funny River Road, apparently 
convinced that they had none.  USFWS included the 
Old Sterling Highway  and three minor roads serving 
Hidden, Alcatraz and Skilak Lakes. 

 A single easement document with 18 restrictions was 
signed by USFWS (representing the Secretary of the 
Interior), accepted by DOH and recorded in January 
of 1972.



Fast forward again to 2013:

 DOT&PF had plans to reconstruct MP 58-79 for the 
first time since the 1980s.

 R&M was under contract to do the surveying and 
mapping of the existing ROW.

 The 1971 easement deed was considered the 
basis of ROW across federal lands.

 The Kenai National Moose Range is now part of 
the Kenai National Wildlife Refuge, established in 
1980.

 USFWS and DOT&PF could not agree on the extent 
of wildlife mitigation efforts required by the terms 
of the 1971 easement deed.  The cost of required 
mitigation could derail the project entirely.



What is the basis of ROW for the Sterling 
Highway in the Kenai Moose Range?

We’ve answered quite a few of the basic 
questions…

 When was the route constructed?
 Who constructed the route?
 Who owned the land at the time of 

construction?
 Was public money spent on the route?
 Who used the route?
 Who maintained the route?



But we are not quite ready to answer 
these questions yet:

 Was there a ROW for the Sterling Highway 
before statehood?  
If so, what type of ROW is it?

 Who “owns” the ROW?

How much do we really know about 
the history of the refuge, ARC’s 
authority and the highway PLOs?



Parts 1 & 2 of the casefile had been transferred 
to NARA in Anchorage

What exactly did the language in EO 8979 mean?

The first place to 
look is the BLM 
case file for EO 
8979…



History of EO 8979…from 
correspondence in the BLM casefile

Dec 1940: 
FWS transmits 
draft order 
withdrawing 
2.3 million 
acres of 
public land 
on the Kenai 
Peninsula for 
the Kenai 
National 
Moose Range



Comments on the proposed Moose 
Range…

GLO District Cadastral Engineer George Parks 
(Juneau), on plans for the highway connection:

“I know that plans have been suggested for connecting by
highway the agricultural districts on the south end of the
Kenai Peninsula with the road system already constructed
north of Seward to Turnagain Arm. The Bureau of Public
Roads, Territorial Highway Engineer, and the Alaska Road
Commission have collaborated in investigations of the
several projects. If the area south of the Kenai is included in
an absolute reserve there will not be sufficient area
remaining on which settlers could make entry to justify the
expenditure of funds for roads or other necessary facilities.”

from letter to GLO Commissioner, February 13, 1941
(emphasis added)



“Recent settlement activity has brought proposals for
highway connection with the Seward-Sunrise route and the
Alaska Railroad. The road is so important from the viewpoint
of settlement that special provision for it should be made in
the establishment of the moose range. The proposed
highway connection has been predicated upon continued
settlement, and if the area were largely withdrawn from
entry, it is doubtful whether the road would be built.“

GLO Commissioner Fred Johnson
From Memorandum to the Secretary, June 30, 1941

(emphasis added) 

GLO proposes an alternate configuration 
for the Moose Range…



Map from 
NARA files 
shows final 
Moose Range 
boundary as a 
compromise 
between GLO 
and FWS



“...Provided further, That the reservation for the
national moose range shall not operate to prevent
the construction and operation of a highway to
connect the area open to settlement with the
Seward-Sunrise road by the most practicable
route...”

The Moose Range reservation is subject to 
construction of the highway at a later 
date…

GLO proposed the language included 
in EO 8979



Why is the language in the EO important?

“R.S. 2477 (43 USC 932) grants a right of way for the
construction of highways over public lands, not reserved for
public uses.”

43 CFR 244.54 (1939)
(emphasis added)



What was ARC’s relationship to other 
agencies within the Department of the 
Interior?

1932 – the duties and authority of the Board of Road 
Commissioners for Alaska (est. 1905) is transferred to 
the Department of the Interior and is officially named 
the Alaska Road Commission

Secretary of the Interior

Chief Engineer,
Alaska Road 
Commission

Territorial Governor

ARC’s budgets were meager in the early years, but 
the post-war era brought many changes.



ARC’s funding increases dramatically in 
the post war years

In 1948, Congress approved a six year road 
program for Alaska worth 125 million dollars.

This funding level is more than three times as 
much money than the ARC received in the 
prior 43 years.



The Secretary of the Interior delegated 
authority to the ARC

July 19, 1948 – Department Order 2448
The functions and authority granted to the Secretary 
by the Act of June 30, 1932 is delegated to the 
Alaska Road Commission acting through the 
Commissioner of Roads for Alaska.

This order, approved by the President, vested in ARC 
the permission to construct and maintain roads, trails 
and other projects on the public lands in Alaska with 
the same authority as the Secretary.



The “Alaska right-of-way” problem is 
finally fixed:

 The “Alaska Field Committee” (est. 1948) was a 
working group of Alaska-based DOI agency 
representatives 

 In October 1948, committee members developed a 
road classification that was incorporated into ARC 
Memorandum No. 2, dated January 1, 1949 

 The committee recommended that the Alaska Road 
Commission be given complete jurisdiction over all 
Alaska highways controlled by DOI



Department of the Interior agencies (circa 1948)
represented on the Alaska Field Committee

Secretary of the Interior

Division of Territories 
and Island Possessions

Bureau of 
Reclamation

National Park Service

Alaska Road 
Commission

Bureau of Mines

Bureau of 
Land Management

Fish and 
Wildlife Service

Geological Survey

Bureau of 
Indian Affairs Alaska Railroad

Territorial Governor



DOI Policy of ROW widths and 
jurisdictions set prior to PLO 601

Assistant Secretary William E. Warne, in a letter dated 
February 8, 1949, commented on the decisions made as to 
ROW width and jurisdiction:

600 Feet for the Alaska Highway

300 Feet for other primary roads

200 Feet for secondary or feeder roads

100 Feet for local or farm roads

Responsibility for designating the class of roads would rest 
with the Alaska Road Commission.

“This decision represented the Department’s views and as 
such is, of course, binding on everyone in the Department”.



PLO 601 was the public statement of DOI 
policy

 The major DOI agencies in Alaska were represented 
on the Alaska Field Committee and were fully 
aware of the policy, the public land order and its 
intended effects.  

 The PLO 601 withdrawal did not revoke the 
reservation of the Kenai National Moose Range, but 
it did designate another public use for this public 
land



What were the circumstances 
behind the 1971 easement deed?

The USFWS representative that contacted DOH in 
1970 was the refuge manager of the Moose Range.

Although USFWS correspondence indicates that they 
were aware of the language in the EO, there was no 
mention of the highway PLOs and Omnibus QCD:

“This road was constructed in about 1947...
but no legal right-of-way was ever issued.” 

Staff of the USFWS Realty Division of the Portland 
Office assisted in drafting the ROW easement.



Was the 1971 easement deed 
really necessary?

The Right of Way for the Sterling Highway and Old 
Sterling Highway was established at construction 
by R.S. 2477, PLO 601 and SO 2665.

These routes were conveyed to the State of Alaska 
without conditions by the Omnibus QCD in 1959.

In 1971, it seems that neither DOT&PF nor USFWS 
had enough historical documentation to support a 
determination of the status of the ROW for the 
Sterling Highway.  

Neither agency understood that the ROW existed 
and had already been conveyed to the State.



Where it stands now…
 DOT&PF provided my report and research to the State of Alaska 

Attorney General’s Office for review and comment in late 2013.

 Assistant AG Kent Sullivan prepared a memorandum addressed to 
DOT&PF entitled “Legal Characterization of the Sterling Highway”, 
in which he concluded:

“The State’s interest in the Sterling Highway right-of-way did not 
arise from the 1971 easement agreement, which, with respect to 
the Sterling Highway, is a legal nullity.  The State’s ownership of the 
right-of-way predates creation of the Range and arose from 
either of two independent legal mechanisms…”

The mechanisms described by Mr. Sullivan include highway 
PLO/SOs and R.S. 2477.

 Mr. Sullivan’s  memorandum and my report & research were 
provided to the USFWS.

 It is my understanding that USFWS & the State have agreed to 
disagree about the Sterling Highway ROW issue.

 Sterling Highway MP 58-79 Rehabilitation project is moving forward.  



Observations and Lessons Learned:
 This research project made me rethink the general principle that 

ROW cannot attach to land withdrawn for public purposes.

 The language in the EO was included to allow the construction and 
operation of the highway, including the appropriation of a ROW 
corridor. 

 It is very important to understand the administrative history of the 
agencies involved.  Both ARC and FWS were agencies within DOI 
with very specific missions and authority.  

 ARC’s construction of roads and trails on lands under DOI’s 
jurisdiction was an authorized use of public lands with the full 
support and authority of the Secretary of the Interior.

 ROW widths and jurisdiction of Alaska’s road system was set by DOI 
policy before PLO 601 was issued.

 Although we have learned much from this research project, the 
best recommendation I can give you is to evaluate every route for 
its unique circumstances.  




